International Journal of Law

International Journal of Law

ISSN: 2455-2194

Impact Factor: RJIF 5.12

www.lawjournals.org

Volume 4; Issue 6; November 2018; Page No. 10-13

Evaluating commercial arbitration in Nigeria

Morning Glory N Nwafor
Lecturer in Law, Chukwuemeka Odumegwu Ojukwu University, Nigeria

Abstract

Litigation is not the best grievance remedial mechanism in Nigeria. It has its own advantages, but in the modern world of advanced
trade and commercialization, litigation has proven to be inadequate in providing acceptable solution to business dispute without
hurting the commercial efficacy and goodwill between the parties. Arbitration on the other hand has gained widespread acceptance
and usage. The strength of arbitration lies in taking away the hostility and win/lose attributes of litigation and instead using
flexibility and other mild approaches in approaching business related disputes between parties.
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1. Introduction

Commercial arbitration is recognised in Nigerian especially in
commercial disputes. Commercial companies in Nigeria are
using arbitration to settle disputes in greater numbers than
before. Litigations in Nigeria is slow and this was self-evident
recently when the Court of Appeal in Nigeria reaffirmed the
current policy of refusing to “merit review” arbitrators’
decisions. In Mutual Life & General Insurance Ltd V Kodi
Iheme M. The justices of appeal rejected counsel’s invitation
to review an arbitral decision on grounds of misconduct and
the proverbial allegation of “error on the face of the award” 2
Commercial arbitration is governed by the arbitration and
conciliation act Bl Commercial arbitration is the voluntary
submission of a dispute arising from relationships of a
commercial nature for determination in a judicial manner by a
person or a body of persons chosen by the parties 1.

Nigeria has almost the same process of commercial arbitration
like England and Wales except for the use of Multi door court
house which England does not practice.

In Nigeria there are international organizations that are
concerned with commercial arbitration and they are:
International chamber of commerce (ICC), the London court
of international arbitration (LCIA), the American arbitration
association (AAA), the United nations commission on
international trade law (UNCITRAL), the international centre
for the settlement of investment disputes (ICSID), Nigerian
branch of the London based Chartered Institute of Arbitrators
established in 1998.

In Nigeria the Lagos Regional Centre for International
Commercial Arbitration was established in Lagos Nigeria in
1989 under the auspices of the Asian-African Legal
Consultative Organisation (AALCO) and the Nigerian
Government ratified the treaty in addition to codification of its
terms in a municipal law (Regional Centre for International
Commercial Arbitration [ "Regional Act No. 39 of 1999"
(Act) 1 The procedure for the recognition and enforcement of
ICSID act [, provides that an ICSID award shall be enforced
judgment of the Supreme Court if a copy of such an award,

duly certified by the secretary general of the centre, is filled in
the Supreme Court by the party seeking its recognition and
enforcement (€1,

2. Applicable Law

There are two main sources of the law relating to commercial
arbitration in Nigeria. The first is the common law and the
doctrines of equity, and the second is statutes. The principal
statute governing commercial arbitration in Nigeria is the
arbitration and conciliation act . The act provides a legal
framework for arbitration and conciliation % leaving all the
lacunae and crevices to be filled by the common law and the
doctrines of equity supplemented by trade usages and the
agreement of the parties 1. There are other statutes that
contain provisions for arbitration [*2,

Commercial Arbitration in Nigeria could be mandatory or
consensual ™31, Mandatory commercial arbitration is provided
under the Trade Dispute Act M whereby industrial dispute are
required to be referred to the Industrial Arbitration Panel
before the National Industrial Court may have jurisdiction.
Commercial consensual arbitration arises where the parties to
certain transactions drawn up an arbitration agreement or
include an arbitration clause in their contract to resolve any
dispute which may arise therefrom. The basis for proceeding
to Commercial arbitration is that the arbitration agreement or
the arbitration clause must be voluntarily executed by the
parties. For example the Nigeria arbitration and conciliation
act %1 provides that “every arbitration agreement shall be in
writing contained in a document signed by the parties or in
exchange of letters, telex, telegrams or other means of
communication which provides a record of the arbitration
agreement or in an exchange of points or claim and of defence
in which the existence of an arbitration agreement is illegal by
one party and not deemed by the other 1181, An arbitration
agreement may take the form of a separate agreement or it
may take the form of a clause contained in a contract
concluded by the parties. When a commercial agreement takes
the form of a separate agreement or as part of a contract, it is
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regarded as a separate contract. It is irrevocable except by
agreement of the parties or by leave of court 7], An
arbitration agreement may be framed in such a manner as to
prevent any right to court proceedings until an award is first
made [*8, Such a clause is known as Scott V Avery Clause 19,
At common law, the parties could have an oral agreement to
submit to arbitration and such arbitration agreement would be
valid. But by virtue of the above provision every arbitration
must be in writing, this implies that an allegation of the
existence of the arbitration agreement which is not deemed by
the other party, will constitute a written agreement [,
Notwithstanding the provision of the Act, the parties to an
international commercial agreement may agree in writing that
dispute in relation to the agreement shall be referred to
arbitration in accordance with the arbitration rules set out in
the first schedule to this Act or the UNCITRAL Arbitration
Rules set or any other international arbitration rules accepted
to the parties. The effect of these provision are first that in
domestic arbitrations, the parties as well as the arbitral
tribunal are bound by the provisions of the arbitration rules 21
in the first schedule. Thus, the much flaunted party autonomy
In respect of arbitral procedure is very much more limited in
domestic arbitration under our law than the UNCITRAL law.
Article 19 of the model law provides that subject to the
provision of the law “the parties are free to agree on the
procedure to be followed by the Arbitral tribunal in
conducting the proceedings”. Under the Nigeria arbitration
law the parties are bound to adopt the arbitration rules in
domestic arbitration [22],

3. Commercial arbitartion agreements in Nigeria

Section 17 of Arbitration and Conciliation Act of 1988
provides that: Unless otherwise agreed by the parties, the
arbitral proceedings in respect of a particular dispute shall
commence on the date the request to refer the dispute to
arbitration is received by the other party = The
commencement of litigation or arbitration is very important in
determining the limitation of time as to the right to bring an
action or claim. If time limit is not observed the right to action
or claim may be lost 241,

Lord Denning M.R in Jones v Natural Coal Board [ is of the
view that no judge can stop a party that wants to use
arbitration first before litigation. Also the Supreme Court of
Nigeria in the case of Nwafor Ejike v Nwokeocha & Ors [ js
of the view that no judge can take over the proceedings from a
party 271,

4. Multi-Door courts as a commercial arbitration in
Nigeria

With the introduction of multi door court houses in some
states, the procedure for the recognition and enforcement of an
award is much easier. Under the Lagos multi door court house
law, settlement agreements duly signed by the parties shall be
enforceable as a contract between the parties and when such
agreements are further signed by an ADR judge or any other
person as directed by the Chief Judge, they shall be deemed to
be enforceable under section 11 of the Sheriff and Civil
Process Law (Lagos multi door court house law 2007) 81, By
these provisions a settlement agreement which includes an
arbitral award, signed by an ADR Judge becomes a judgement

of the high Court of Lagos State and is enforceable under

section 11 of the Sheriff and Civil process law ?°1. Multi-Door

Courts (MDCs) are independently run and managed, but are

attached to a specific court (in the case of Kano, Abuja and

Lagos - the High Court of each respective state). They have

the benefit of offering different doors for resolving disputes in

respect of cases that may or may not already be within the

court system [3,

In Nigeria there are two ways in which a matter can come

before the Multi-Door Court.

a) Through a judge who can refer an existing case that he/she
deems suitable for ADR. Cases are referred to the MDCs
via the High Court and occasionally the Magistrates Court.
These are known as court referred cases, once resolved,
these cases are sent back to the referring court in order for
the ,terms of settlement™ to be sealed by the referring
judge.

b) Through Parties or a party will apply directly to the Multi-
Door Court for resolution of their dispute, with or without
having first commenced court action (usually
without).These is known as ‘walk-in cases.

Nigeria has an ADR Judge who is a High Court Judge that has
been appointed by the Chief Judge of the relevant state to
oversee all matters that are brought before the Multi-Door
Court. Their roles and powers vary from state to state but all
have the power to endorse agreements reached in cases that
have come before the Multi-Door Court, thus ensuring that
any agreement reached is given the same status as full
judgments of the High Court. The legal status of a case that
has come before the Multi-Door Court is that once a court
referred case is resolved before the Multi-Door Court, the
terms of settlements are sent back to the referring judge who
will endorse the settlement as a sealed order of the court (11,

If a ‘walk-in’ case is resolved, the ADR judge will endorse the
terms of settlements thereby giving full legal weight to a
matter which is most likely to have never been litigated. This
has an invaluable advantage for both parties as the ADR
process, if successful, will have resulted in parties obtaining
an order from a High Court judge ensuring that the terms of
settlement will be followed (2.

5. Conclusion

The practice of commercial arbitrations in Nigeria is very
similar with that of England and Wales. This research has
attempted to explain the procedure of commercial arbitrations
in Nigeria and also the multi door court house in Nigeria.
There can be no real development in trade and commerce in
Nigeria if investors, merchants and the citizens are not
confident in the dispute resolution process. The choice of
arbitration over litigation is simply because, arbitration is less
rigid and the outcome can come in swiftly and handily unlike
litigation that can be protracted before an outcome the judge
arrives to a decision.
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