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Abstract

Constitution is a living document, an instrument which makes the government system work. Its flexibility lies in its
amendments. In this project, the text of the Constitution of India has been brought up-to-date by incorporating therein all
amendments made by Parliament up to and including the Constitution (Ninety-Fourth Amendment) Act 2006. The
Constitution applies to the State of Jammu and Kashmir with certain exceptions and modifications as provided in Article 370
and the Constitution (Application to Jammu and Kashmir) Order, 1954. The text of the Constitutional Amendments relating to
the Constitution (Forty-fourth Amendment) Act, 1978, the Constitution (Eighty-Sixth Amendment) Act2002, and the
Constitution (Eighty-sixth Amendment) Act 2003, which have not yet come into force, have been provided in the text at the
appropriate places. The project also discusses the important cases like Kesavananda Bharti Case, Woman Rao Case, Golaknath
Case etc and hence it gives us the full information about the constitutional amendments and its limitations in India and how the
Constitution of the India works following the general principle of the Constitutionalism in the Constitution of India.
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Introduction

(Constitution of India) - Constitution of India is a

document through which we can look into the mind of our

freedom fighters and those who framed the Constitution.

If Company, organization or a country has a rule book to

follow it can run smoothly.

Similarly, when we got independence in 1947 there was a

need of some guidelines through which future generations

of India can work for a better future. So, Constitution was

framed which has-

= Definition of State, our country, powers of states and
centre.

= “To do things” for citizens (Fundamental Duties) as
well as Government (Directive Principles)

= Qur Rights (Fundamental Rights)

= Balance between Judiciary, Executive and Legislative.

= How are the leaders selected, elected including
President, MP, MLA, MLC

= How will our Parliament

= Languages we speak

It can even be amended as per need for example, in 1950°s

we didn’t have Privacy issues or Cyber Threat but now we

have so, new Laws and Articles can be put in our

Constitution.

The Constitution was made by the Constituent Assembly,

which was elected by the Provincial Assemblies. It is said

that-

Assembly was dominated by the Indian National Congress.

But the Congress itself included a variety of Political

Groups and Opinions. The Assembly has many members

who did not agree with the Congress. In Social Terms too,

the Assembly represented members from different

languages, groups, castes, religions and occupations. Even if

the Constituent Assembly was elected by Universal Adult

Franchise, its composition would not have been very

different. (Emphasis added).

The Chairman of the Drafting Committee was the renowned
Dr. Bhim Rao Ambedkar, the architect of the Constitution
of India. He went to become the First Law Minister of the
Republic of India and died while sleeping.

The President of the Drafting Committee was Dr Rajendra
Prasad, who later on becomes the 1st President of India, two
times in a row. He died on 08 February 1963. It started on
14" August 1947, when a meeting of the assembly was
called. On 29" August, the Drafting Committee was
appointed. The Constituent Assembly approved of the
Constitution on 26™ November 1949. The date was pushed
to 26" January because this day was celebrated as
Independence Day from 1930-1947 and the Constitution
Makers wanted this date.

The Constitution of India is the largest and most detailed
document of its kind. It consists of a preamble, 22 parts, 395
Articles, 12 Schedules and 4 Appendices.

The Constitution had a big advantage of precedents. A lot of
Constitutions had been made before the Indian one which
helped our leaders do things easily. But it was not simple.
Although, we ™ took help from others, but we had blend it
in a way that it fits the condition of our country. We chose a
Federal Form of Government, a Supreme Court, Judicial
Review, Fundamental Duties, directive Principles of State
Policy etc.

The Constitution is rigid and flexible. Its amendment is
neither very easy, nor very difficult. There are three
methods of making, breaking or changing a law. That’s why
Constitution has been almost seen a cent amendments in its
lifetime of 65 years.

The Constitution is a fundamental law of a country which

! Subs. By the Constitution (Forty-Second Amendment) Act, 1976, s.2 for
“SOVEREIGN DEMOCRATIC REPUBLIC” (w.e.f) 3-1-1977)
Subs by ibid, for “Unity of the Nation”(w.e.f 3-1-1977)
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reflects the fundamental principles on which the government
of that country is based. It lays down the framework and
principal functions of various organs of the government as
well as the modalities of interaction between the
government and its citizens. The Constitution of India is an
organic living document.

It is the instrument which makes the government work. It is
the supreme and final law of India. Various amendments
such as 7, 42", 73", and 74th have introduced substantial
changes to the original Constitution of India. The 42
Amendment Act is also called as the Mini Constitution as it
introduced many changes to the Constitution. Therefore, it
changed or increased the number of Articles, Parts and
Schedules. Presently, the Constitution of India has 25 Parts,
12 Schedules and approximate more than 470 Articles.
However the original Articles and Parts are not changed but
sub-articles, sub-parts and are added in original ones.

Importance of preamble

As observed by the Supreme Court of India, the Preamble is
a key to unravel the minds of the makers of the Constitution.
Preamble embodies the ideals and aspirations of the people
of India. Preamble also contains the enacting clause, which
brings the Constitution into force.

It has been amended only once by the 42" Constitutional
Amendment Act (1976), which added three new words
Socialist, Secular and Integrity. Like the Directive
Principles of State Policy, the Preamble is also non-
justifiable in nature and therefore cannot be enforced in a
court of law. It does not provide definite and real power to
the three organs of the State (Legislature, Executive and
Judiciary), nor limits to their powers under the provisions of
the Constitution.

If conflict arises between Preamble and main provision of
Constitution, it is the main provision which prevails.

The preamble of the constitution

We the people of India, having solemnly resolved to
constitute into a [sovereign socialist secular democratic
republic] and to secure all its citizens, Justice, social,
economic and political Liberty of thought, expression,
belief, faith and worship Equality of status and of
opportunity; and to promote among them all.

Universal Adult Franchise: We have believe in Adult
Suffrage from the first day we became an independent
nation- something which most of the West didn’t even think
of till the quarter of the 20" Century.

Diversified But Unified: Our Constitution is both rigid and
flexible. It has certain procedures for Amendments
depending on the subject of Amendment. The founding
fathers did a lot of research to accommodate the interests of
as many sections as possible. However, there were problems
then. There are problems now. Not everyone can be satisfied
with any single scheme.

Sovereign: We know what to do with our country. So no
other country should dare to put their nose between our
works and not direct its policy on us.

Socialist: We all are equal socially and economically.
Wealth should be shared equally amongst the society.

Secular: The State shall not interfere in the matters of any

www.lawjournals.org

religion any ethnic group, though it may make some
reasonable restrictions or exceptions for their interests.

Democratic: India is a Democracy where people elect their
representatives

Republic: The Head of the State is an elected person and
not hereditary.

Indian Politics were in the doldrums during the years 1934-
35, but as the time came for elections to the provincial
legislatures in accordance with the Act of 1935, political
excitement rose to a high pitch. From the point of view of
the Indian National Congress, the new Constitution was the
inadequate and unsatisfactory.

The Scheme of the Indian Federation gave a sizeable
representation to the princely states and since their
representatives likely to be the nominees of the princes,
(who in turn were dependent for their very existence on the
British Government) Indian Nationalists viewed the new
Constitution with a feeling bordering on dismay.

In the provinces a wider field was permitted to Ministers
responsible to elected legislatures, but even here the
Governors had been invested with over- riding and
preventive authority. Because of these limitations, there was
a large and local section in the Congress led by Jawaharlal
Nehru which did not want to have anything to do with the
New Constitution. Nevertheless, the Congress decided to
contest the elections which were held early in 1937.1t
acquitted itself very well indeed, and was in a position to
form Ministries in six out of eleven provinces. A Section of
the Congress even favored acceptance of office and its
hands were strengthened by the moral support it received
from Mahatma Gandhi. The Mahatma felt that all its
deficiencies, the new Constitution could promote the
programme of village upliftment.

He saw no reason why Congress Ministries in the provinces
could not encourage Vvillage industries, introduce
prohibition, reduce the burden on the peasantry, promote the
use of hand-spun cloth, extend education and combat
untouchability. The acceptance of office by the Congress
Party was facilitated by a statement issued by the Viceroy,
Lord Linlithgow which do not change the legal position or
the powers of the Governors, but breathed a spirit of
conciliation 2 to which the Congress responded by deciding
to form ministries. For a political party which had remained
so long in opposition to get into the seat of power was a
novel, and even a hazardous experience. The left wing in the
Congress, which opposed formation of ministries, had in
fact stressed the possibilities of internal dissensions and
scramble for loaves and fishes among Congressmen. Gandhi
found himself inundated with requests for jobs and minister
ships; he expressed his surprise and distress at this trend,
because to him the legislatures and minister ships were only
one and a limited medium of serving the country. He felt
that for the majority of Congressmen the work by in the

2 Subs by The Constitution (Seventh Amendment) Act, 1956 s.2 for cl (2)
(w.e.f1-11-1956)

Subs. by ibid, for sub-clause (b)

Ins. by the Constitution (Thirty-fifth Amendment) Act, 1974, s. 2 (w.e.f 1-
3-1975)

Subs. by the Constitution (Fifth Amendment) Act 1955, s.2 for the proviso
(w.e.f 24-12-1955)

Ins. by The Constitution (Eighteenth Amendment) Act, 1966, s.2 (w.e.f.
27-8-1966)
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villages in the constructive fields of social and economic
reform. The caucus systems, the struggle for power and
pressure politics which are accepted as part of political
democracy were repellant to Gandhi. He deprecated the
struggle for “the spoils of office” and the dissipation of
energy in factional rivalries.

Parliamentary democracy

Our Constitution has adopted parliamentary system of
democracy, so as to represent the pluralist tradition and
interest of the country. In a Parliamentary Form of interest
of democracy, there is a close relationship between the
Legislature and the Executive. The Cabinet/Council of
Ministers is selected from among the members of
Legislature. Any person who is not a member of either of
the House must have to be a member within 6 months of
being sworn in as Minister in the Government. The Council
of Ministers is collectively responsible to the legislature.
They enjoy power till they have support of the Legislature.

Amendments in the Constitution: Indian Constitution is a
blend of both rigidity and flexibility. Rigidity comes from
some of the rigorous procedures provided for amending
some features provided for amending some features of the
Constitution. Amendments for amending some features of
the Constitution Amendments to the Constitution are made
by Indian Parliament, the procedure for which is laid down
in Article 368. It provided two kinds of amendments

1. Amendments with special majority i.e. a two-third
majority of members of each House present and voting
a majority of more than 50 percent of total membership
of each House and ratification by 50 percent of states.

2. Some provision of the Constitution can be amended by
simple majority of the Parliament can be amended by
simple majority of the Parliament in ordinary legislative
process. These amendments do not come under Article
368.

Article 368 of the Indian Constitution deals with the
amendment of the Constitution the Parliament can amend all
the provisions except the basic structure of the constitution
as ruled by the Supreme Court in kesava nanda bharti case
in 1973. The procedure to amend the constitution has been
borrowed from South Africa.

Procedure of Amendment

1. Anamendment procedure can be initiated by any house
of the Parliament and not by State Legislatures.

2. The Bill can be introduced either by a Minister or a
Private Member (those who are not ministers)

3. Introduction of an amendment bill does not require any
prior permission of the President.

4. The Bill must be passed by both the Houses of the
Parliament.

5. In case of any disagreement between the two Houses
then there is no provision for a joint sitting

6. If the Bill seeks the amend of the federal provisions
(like Election of the President, extent of the Executive
Power between the Centre and the States, distribution
of Legislative Powers between the Centre and the States
anything in the 7" Schedule and etc) of the Constitution
then the Bill after Passage from both the Houses must
be ratified by the legislatures of % of the States by a
simple majority of members present and voting.
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7. After passage, the Bill is presented to the President for
his assent. He can neither withhold his assent to the Bill
nor send it back for reconsideration (24" Constitutional
Amendment made it obligatory for the President to give
his assent to a Constitutional Amendment Bill.

8. After his assent, the Bill becomes and the Constitution
stands Amended.

Amending Powers of Parliament and its Limitations

A Limitation on Amending Power- In Woman Rao vs.
Union of India (AIR 1881 SC 271) The Supreme Court held
that all amendments to the Constitution which were made
before April 24", 1973, (i.e. the date on which judgment of
Keshavananda Bharti was delivered) including those by
which the ninth schedule to the constitution was amended
from time to time were valid and constitutional.

In S.P. Sampat Kumar vs. Union of India (AIR 1987 SC
271), the Supreme Court upheld the validity of Article 323-
A and the Act as the necessary changes suggested by the
Court were incorporated in the Administrative Tribunal Act.
In a landmark judgment in L. Chandra Kumar vs. Union of
India (AIR 1997, SC 1125) a seven-member Constitutional
Bench of the Supreme Court has unanimously while
reconsidering the SAMPATH KUMAR’S CASE, has struck
down 2(d) of articles 323A and clause 3(d) of Article [
323B which provided for the exclusion of the jurisdiction of
the High Court’s under Article 226 and 227 and the
Supreme Court under Article 32 of the Constitution as
unconditional and invalid as they damage the power of
judicial reviews which is the basic structure of the
Constitution.

The Parliament can amend many elements of the
Constitution by a simple majority. Majority and other
elements of the Constitution with the special Majority while
to amend certain features affecting the federal structure,
provisions related to the election of the President and its
manner, extent of the executive power of the Union and the
States, Supreme Court and High Courts etc requires special
majority with ratification by half of the States, making
Constitution of India neither flexible nor rigid but more
flexible than rigid.

The Constituent Assembly originally provided the
Parliament with powers to amend the Constitution by the
manner enshrined in Article 368 which was plenary and
without limitations or exceptions. Also, the Constituent
Assembly Debates indicate that the founding fathers and
mothers did not envisage any limitation on the amending
power. The decision of the Supreme Court in Golaknath
case exempted the Fundamental Rights from the amending
powers of the Parliament, which was nullified by Parliament
through legislation namely the Constitution (Twenty-
Fourth) Amendment Act, 1971. Further, in the kesavanand
bharti judgment in 1973, the uncontrolled power of the
Parliament has been controlled and curtailed by the Doctrine
of Basic Structure. The Basic Structures Doctrine has
introduced more rigidity, effectively absolute rigidity in the
Constitution with respect to certain features of its rendering
that Parliament cannot use its power to amend the
constitution to alter, distort or damage in any way the basic
characteristics and principles of Constitution.

% Ins by The Constitution (Twenty-Fourth Amendment) Act, 1971, s.2
(w.e.f5-11-1971)

Ins by The Constitution (First-Amendment) Act, 1951, 5.2 (w.e.f 18-6-
1951)
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Amendment in Constitution-By a Majority of not less than

the two-thirds of that house present and voting, it shall be

presented to the President for his assent and upon such

assent being given to the Bill, the Constitution shall stand

amended in accordance with the terms of the Bill,” provided

that is such amendment seeks to make any change in

= Article 54, Article 55, Article 73, Article 162 or Article
241 or

= Chapter iv of part v, Chapter v of part vi, or Chapter 1
of part xi or

= Any of the lists in the Seventh Schedule

= The representation of States in Parliament or

= The provisions of this article, the amendment shall also
require to be ratified by the legislatures of not less than
one half of the States specified in Parts A and B of the
First Schedule by resolutions to that effect passed by
these legislatures before the Bill making provision for
such amendment is presented to the President for
assent.”

The Constituent Assembly Debates and the original Article
368 itself indicates that the assembly did not envisage any
limitation on the amending power of the Parliament and so
provided Article as plenary and subject to any limitations
and exceptions, but left the President with the discretion of
giving or not giving or not giving her/his assent to the Bill
passed under Article 368.

However, the evolution of the Constitution of India through
the amendments to it by the Parliament, judicial review,
interpretation by the Court(s), Judgments (s) and nullifying
of the Case Law(s) by further Legislation(s) by the
Parliament brought many changes in the Constitution and
hence judicial reviews, interpretation and also invalidation
by Court/Case Laws. The Constitution (Twenty-Fourth)
Amendment Act 1971, which was enacted immediately after
the election by With the evolution of Constitution and its
jurisprudence, the amending powers of the Parliament were
reviewed by the Court and various restrictions and
exceptions were put to powers of the Parliament. The
Parliament is envisaged with very wide scope for
amendments to the Constitution form amending powers of
the Parliaments. So it can infer that the powers of the
Parliament to amend the Constitution are wide but not
unlimited.

Amendments of the First and the Fourth Schedules
Article 4 states that laws made under Articles 2 and 3 to
provide for the amendment of the First and the Fourth
Schedules and supplemental, incidental and the
consequential matters.

Article 4 states that laws made for admission or

establishment of new states under Article 2 and formation of
new states and alteration of areas, boundaries or names of
new states under Article 3 are not to be considered as
Amendment of the Constitution under Article 368. This
implies that such laws can be passed by a simple majority
and by the ordinary legislative process.
However, Article 4 raised a very interesting and important
question relating the power of the Parliament to code (give
up or grant) Indian Territory to a foreign country. The
Central Government’s decision to cede a part of the territory
known as the Berubari Union (West Bengal) to Pakistan led
to the political agitation and controversy and thereby
necessitated the presidential reference.
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In this case, the Supreme Court held that the power of
Parliament to diminish the area of a state does not cover
cession of the Indian Territory to a foreign country. Hence,
Indian Territory can be ceded to a foreign state only by
amending the Constitution under Article 368. Consequently,
the 9™ Constitutional Amendment Act, 1960 was enacted to
transfer the said territory to Pakistan.

Amendments to the Fundamental Rights Since 1995

= 77" Constitutional Amendment Act, 1995: The
Amendment introduced a new Article 16 (4A), which
provides that the reservation in favor of the Scheduled
Castes and Scheduled Tribes can be made in promotion
in the public services.

= 81t Constitutional Amendment Act, 2000: This
amendment also adds another Article 16(4B), which
provides that the number of unfilled posts of the
Scheduled Castes, Scheduled Tribes and Other
Backward Classes shall not be included in the number
of fresh vacancies to be filled up. The implication of
this amendment is that the number of backlog vacancies
shall be beyond the permissible limit of 50 percent of
vacancies in the reserved category 1,

= 82" Constitutional Amendment Act, 2000: This
amendment inserts a new provision in Article 335,
which provides that the state may relax the minimum
qualifying marks for the Scheduled Castes and
Scheduled Tribes candidates to various government
posts [,

= 85" Constitutional Amendment Act, 2002: It affects
further amendment to Article 16(4A), which provides
that consequential seniority shall also be taken into
consideration in promotions of Scheduled Castes and
Scheduled Tribes candidates to various government
posts.

= 86" Constitutional Amendment Act, 2002: This
Amendment inserts Article 21A, which provides the
Fundamental Right to free and compulsory education to
children from 6 to 14 years of age in a manner
determined by law by the state.

= . 93 Constitutional Amendment Act, 2005: This
Amendment Act inserts Article 15(5), which authorizes
the State to make special provisions for the
advancement of any socially and educationally
backward classes of citizens or for the Scheduled
Castes and the Schedule Tribes in so far as much
special provisions relate to their admission to
educational institutions including private educational
institutions, whether aided or unaided by the state, other
than the minority, educational institutions referred to in

4 Ins. by the Constitution (Ninety-ninth Amendment) Act 2014, s.3 (w.e.f
13-4-2015) This amendment has been struck down by the Supreme Court
vide its order dated the 16" October, 2015 in the Supreme Court
Advocates-on-Record Association and Another Vs. Union of India reported
in AIR 2016 SC 117

Subs. by the Constitution (Forty-Forth Amendment) Act, 1978, s. 19, for
“certifies” (w.e.f. 1-8-1979)

5 Subs. by the Constitution (Forty-Second Amendment) Act, 1976 s.27
(w.e.f 1-4-1977)

Subs. by the Constitution (Fourty-Fourth Amendment) Act, 1978, s.22 for
“after consultation with (w.e.f 1-11-1956)

Ins by the Constitution (Seventh Amendment) Act, 1956, s.7 (w.e.f 1-11-
1956)

Notified vide notifications S.O. No 21(E), dated 7-1-2004

Subs. by Ibid, “for every session”
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clause(1) of Article 30.

Part XX of the Constitution of India have only one article,
numbered 368 and reads for about the amendment(s)
procedure thereof, and powers of the Parliament thereof.
Article 368, as originally stood was titled (marginal
heading) “Provides For Amendment of the Constitution.”
and reads as- “An amendment of this Constitution may be
initiated only by the introduction of a Bill for the purpose in
either House of Parliament, and when the Bill is passed in
each House by a Majority of the total membership of that
House the Fifth Lok Sabha, sought to restore to Parliament
the unlimited power of Constitutional Amendment curtailed
by the Judgment of Golaknath Case. The validity of the
Constitution (Twenty-Fourth) Amendment Act, 1971 was
examined by the Supreme Court in Keshavananda Case and
although the Amendment was upheld, it held that the basic
structure of the Constitution could not be destroyed.

The Basic Structure is an absolute rigid feature of the
Constitution which circumscribed the power of Parliament
to amend the Constitution and since what the basic structure
is, has not been defined, the basic structure is that which the
Court will define from time to time until Parliament does it
by legislation and the Court confirm the same. With the
evolution of the Constitution and its jurisprudence, the
amending powers of the Parliament were reviewed by the
Court and various restrictions and exceptions were put to the
powers of the Parliament. The Parliament is envisaged with
very wide scope of the Constitution Form amending powers
of the Parliament. So it can be inferred that the Powers of
the Parliament to amend the Constitution is wide but not
unlimited.

In the Shankari Prasad Case (1951) The Supreme Court
Ruled that the Power of the Parliament to Amend the
Constitution under Article 368 also includes the power to
amend the fundamental rights, the Parliament can abridge or
take away any of the fundamental rights, the Parliament can
abridge or take away any of the fundamental rights by
enacting a Constitutional Amendment Act. For example,
Right to Property has been made only a legal right, by
enacting the 4™ Amendment under Article 300 A Part XII of
the Constitution.

Status QUO- Parliament can amend any part of the
Constitution including Fundamental Rights and Preamble
but should follow basic structure doctrine. The first
amendment to Indian Constitution introduced by Nehru took
away free speech and property as rights. As a result we can
get jailed for saying wrong things on Facebook or
Government can force private schools to give away their
seats for lower prices. 93 Amendment removed right to
occupation from Fundamental Rights. Fundamental Rights
are Political Rights that are necessary to be politically
independent.

Doctrine Principles of State Policies provide rights that are
social and economic in nature. The Preamble says that we
the Indians aim to provide “JUSTICE, social, economic and
political.”

Aim of the Constitution is to first provide social justice then
economic justice and finally political. The order is very
clear.

The makers of the Constitution recognized the importance
of providing socio-economic independence to its citizens.
Without the social and economic rights the Political Rights
in the Fundamental Rights become meaningless.
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Major constitutional amendments: a brief survey

During the 70 Years of the Constitution it was amended 103
times. Such rapid succession of amendments during such a
short time in the life of the Constitution has been attacked
by many of its critics as a sign of weakness in the
Constitution. Some of them thought that the Constitution
should not be made so cheap so as to admit of amendment
so quickly and easily. There is an element of truth in this
criticism. Yet, on close examination it will be seen that there
were compelling circumstances which led to Constitutional
Amendments, during a momentous period stabilization and
consolidation of the political freedom won just a decade
earlier. In 1950 there were other necessitated by practical
difficulties in the working of certain provisions of the
Constitution. The reorganization of the State and the
consequent Constitutional Amendment is the best example
of the former type while the amendments dealing with the
rights to property provides a good example of the latter type.

Constitutional Amendments —Acts of Opportunism

Less than 70 Years after the Constitution came into force on
Republic Day 1950, we have had more than 103
Constitutional Amendments. Some were necessary. Most
were not. As so often in the past, the Constitutional
Amendments which were introduced in the Parliament in
the Rajiv Era were purely self-seeking, introduced to serve
the aims of the party in power there have been murky
motives behind the spate of such amendments in recent
years. The 38" Amendment was [ rushed through
Parliament in July 1975 in order to prevent the Courts from
inquiring into the legality of the fraudulent proclamation of
emergency. Promulgated on June 26, 1975 by the supine
president Fakhruddin Ali Ahmed on the advice of Prime
Minister Indira Gandhi who had been unseated in the Lok
Sabha by the Allahabad High Court exactly a fortnight
earlier the amendment also barred judicial review of
Presidential Orders suspending the enforcement of
fundamental rights.

There followed swiftly the 39" Amendment which consisted
the jurisdiction of Courts, with ousted the jurisdiction of
Courts, with retrospective effect, in respect of any petition
challenging the Prime Ministers election to the Lok Sabha.
This part of the amendment was struck down by the
Supreme Court on the ground that it violated “basic
structure “of the Constitution. But Mrs Gandhi won her
appeal all the same and not on the merits, either. She had the
Election Law, the Representation of the People Act 1951,
amended retrospectively and precisely on the points on
which she had lost in the Allahabad High Court. The 39t
Amendment put the entire Act together, with the motivated
1975 Amendment in the Ninth Schedule to the Constitution
so that it became protected against challenge on the ground
that it violated the Fundamental Rights.

Arithmetical Computations and Dr Ambedkar’s Speech
Arithmetical computations are not a safe guide in those
matters, but 103 odd amendments in 70 years is a lot. Not
all were unnecessary or unwise. Some were called for to

% Constitution Amendment “Nature and Scope of the Amending Process”
Lok Sabha Secretariat Archived from the original (PDF) on 3 December
2013 Retrieved 1 December 2013

Constituent Assembly of India Vol 11 VII 8 November 1948 322-323
Archived from the Original on 3 November 2011 Retrieved on 1 December
2013 http://parliamentof india.nic.in/ls/intro/p5.htmArchived
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grant Statehood a new States out of existing ones. Some
others were necessary to protect land reforms and economic
legislation. A good few others dealt with taxes. But the
Ninth Schedule was expanded not only in size but altogether
changed in content.

Dr Ambedkar said in the Constituent Assembly on
November 4, 1948 that the Constitution is not a “something
which you are going from day to day.” It must deal with the
fundamental aspects... and not with the details which are
matters of legislation. “If you do that “you bring the basic
things to the level of the secondary things too. You lose
them in a Forest of Detail.

And except for the 44" Amendment of the Janata Days, not
once has a Constitutional Amendment enlarged the area of
the citizen’s rights, let alone added new ones as the right to
privacy of home or to confidentiality of correspondence.
The trend has been consistently an illiberal one.

Conclusion- Aristole had argued for democracy because he
thought it will bring stability in political system. Why will it
bring stability? Because people will ensure that resources of
society are equally distributed and people will give others
those rights which they seek for themselves. Adam Smith
had called for free markets. He argued that people learn
expertise by engaging in work. And opposed that people
have any inherent potential which make them experts so in
conditions of free market, wealth will be distributed more
equitably.

Assumptions of both these philosophers are partly true and
partly wrong. Partially wrong because as Cersie said- power
is power. Power gives exponential dividends. Powerful man
can gather better resources. Cheap capital and talented labor
Lala Hardayal said- personal and state morals rise and fall
together. People cannot stay moral under an unjust state.
And state cannot be moral if its institutions are run by
corrupt people. Institutions apart from its constitution,
norms, values, conventions are also influenced by what is
called institutional culture and institutional ethos.
Institutions have other characteristics as well such as
Sanctions. That is deviation from the norm is punished. So
personal moral of the men occupying institutions matter a
lot Are there enough sanctions? Politicians regulating
themselves are against principle of natural justice. No man
can be his own judge.

In the case of Shankari Prasad and Sajjan Singh cases and
similar cases, the actuality of the decisions of Supreme
Court makes obvious that the judiciary appreciated the spirit
of land reforms more instead of testing the Ninth Schedule
on strict constitutional principles. The Court cherished the
sociological significance of Ninth Schedule.

Thereafter, the Parliament has become more conscious of its
power. It began to exercise this rare provision wantonly to
include any law under its protection. The Parliament did not
hesitate in including 64 Acts at a time in that Schedule
without deliberate discussion in the house (ie through
Fortieth  Amendment.) It was used for most dishonest
purposes. In words of Mr. Surendra Mohan, the General
Secretary of Janata Party, ‘it is unfortunate that in the name
of protecting the land reform legislations, by placing them
in the Ninth Schedule, the Congress has made it a protective
shield mainly for the interest of the Prime Minister and the
ruling Party.

In the Golaknath vs State of Punjab Case, the
constitutionality of 17" Amendment was challenged. By a 6
to 5 majority judgment, the Supreme Court held that
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Fundamental Rights cannot abridge or taken away by the
amending procedure in Article 368 of the Constitution. An
amendment to the Constitution is “law” within the meaning
of Article 13(2) and is therefore subject to Part 111 of the
Constitution. In Kesavananada Bharati vs State of Kerala
Case the Supreme Court reversed its own precious decision
in Golaknath, by declaring that the decision of the majority
in Golaknath that the word “law in Article 13(2) included
amendments to the Constitution and the Article operated as
a limitation upon the power to amend the Constitution in
Article 368 is erroneous and is overruled.

The Supreme Court in Kesavananda’s Case, overruled the
doctrine of the superiority of the Part 111 (Fundamental
Rights) of the Constitution over the other parts of the
Constitution, but the same Court developed another
doctrine, the doctrine of basic structure, which also deprived
of textual basis. In 1973, 13 Judges of the Supreme Court, in
the Kesavananda Bharati vs State of Kerala Case, examined
the validity of the 24" 25" and 29" Amendments. The
Court, by a Majority of 7:6 ruled that “the power to amend
does not include the power to alter the basic structure, or
framework of the Constitution so as to change its identity.”
The Supreme Court of India confirmed its “basic structure
doctrine “in the Indira Gandhi vs. Raj Narain Case. In this
case, the Supreme Court invalidated the 39" Amendment to
the Constitution on the ground that it violated the basic
structure of the Constitution.

After these decisions, in 1976, to extirpate the basic
structure doctrine, the Indian Parliament retailed with the
42" Amendment which added the clauses 4 and 5 to Article
368 Clause 4 expressly precluded the judicial review of
constitutional amendments, and clause 5 specified that the
amending power is not limited. The Supreme Court of India,
in the Minerva Mills Ltd vs. Union of India Case,
invalidated the 42" Amendment on the ground that “a
limited amending power is one of the basic features of
Indian Constitution and therefore, the limitations on that
power cannot be destroyed.”

The Supreme Court, in the case of Waman Rao vs
UnionThe Supreme Court, in the case of Waman Rao vs
Union of India, reviewed the substance of the First and
Fourth Amendments which were enacted respectively in
1951 and 1955. In this case, the Supreme Court also
reaffirmed its basic structure doctrine. But, judicial
observation in this case created an ambiguity i.e., Whether
all Acts which or a part of which, is or has been found by
the Supreme Court to be violation of the Articles 14, 19 and
21 can be included in the Ninth Schedule. Whether it is only
a Constitutional amendment, amending the Country Ninth
Schedule. Whether it is only a Constitutional Amendment,
amending the Ninth Schedule that damages or destroys the
basic structure of the Constitution that can be struck down?
The bench in the I.LR. Coelho Case observed that the
judgment in Waman Rao Case needed to be reconsidered by
the Nine Judges bench in view of certain inconsistencies.

In respect of right to property concern, in India, the policy
makers under the impact of socialist philosophy started
devaluing the institution of private property almost from the
very day the Constitution came into force. In independent
India, no Fundamental Right has caused so much litigation
between the government and the citizen as the Right to
Property. While the Supreme Court had sought to expand
the scope and ambit of many Fundamental Rights including
the right to property this right has been progressively
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curtailed through Constitutional Amendments.

The question of payment of compensation in lieu of the
property acquired is the significant controversy involved in
many cases such as Kameshwar Singh vs. State of Bihar,
State of West Bengal vs Bela Banerjee, Dwarkadas Srinivas
vs Sholapur Spinning and Weaving Company Ltd, State of
West Bengal vs Subodh Gopal, State of Bombay vs Bhanji
Munji, Vajravelu vs Special Deputy Collector, Kavalappara
Kottarathil Kochuni vs State of Madras and RC Cooper vs.
Union of India (Bank Nationalism Case) etc. On one hand,
the Court has learned towards protecting property rights and
payment of adequate compensation for property acquired by
the State. On the other hand, the State has progressively, by
amending the Constitution, reduced the occasion where
compensation is payable for disturbance of property rights
and has sought to minimize the intervention by courts in this
area.

Thereafter, to put an end, same Parliament enacted the
Forty-Fourth Amendment which signifies the demise of
Fundamental Right to Property. The Forty-Fourth
Amendment Act 1978 repealed Arts 19 (1) (f) and 31. With
the repeal of Article 19 (1) (f) no citizen can claim the
protection of the right to property. And also that, Art 19 (5)
permitted the State to impose reasonable restrictions by law,
in the interest of general public. After the amendment, Art
31(1) relating to the deprivation of property by State was
deleted from the category of Fundamental Rights and it
reappears in the new Article 300A in the category of
ordinary Constitutional Rights. Repealed Art 31 (2)
provides for compulsory acquisition or requisition of
property only for public purpose by authority of law which
amount for the same and it also makes the law
unchallengeable in the courts.
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