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Abstract 

Under current law in most common law jurisdictions, a company is criminally liable if its employee commits a crime within 

the scope of employment and ostensibly for the benefit of the company. The traditional justification for corporate criminal 

liability is that the state of mind of the employee is declared as the state of mind of the company. This vicarious basis of 

corporate criminal liability remains questionable as it obliterates the separate legal personality of the company and contradicts 

the principles that govern criminal liability. If a company is believed to possess a mind which is expressed in its employees, 

should the company not be eligible to raise the defence of insanity? This article critically examines the arguments for 

rethinking the justification for corporate criminal liability in light of the propositions for the defence of corporate insanity. The 

significant objective of this article is that it seeks to clarify the law on the justifications for corporate criminal liability and the 

defence of corporate insanity. 
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Introduction 

The legal construct of a company as a separate personality 

from its shareholders, directors and managers often presents 

complex, contentious, and even contradictory ramifications. 

As a ‘‘legal fiction’’, the independent personhood of a 

company plays well in the contexts of its capacity to own 

assets, enter contracts, and transact business in furtherance 

of the objectives for which it was formed. In those contexts, 

the attendant rights and obligations of the company and 

those it relates with – employees, contractors, and other 

entities – as a legal personality are clearly defined or 

conceptualized within established principles and precedents 

under civil law. 

However, as a ‘‘legal fact’’ the personality of the company 

becomes equivocal and controversial where its action or 

conduct is called to question and examined within the 

context of criminal law, such as where it is held or to be 

held liable for a criminal act. The concept of corporate 

criminal liability exposes the inherent complexity and 

contradiction in the separate personality of a company. 

Under current law in most common law jurisdictions [1], a 

company is criminally liable if its member or employee 

commits a crime within the scope of employment and 

ostensibly for the benefit of the company.  

The concept of holding a company vicariously liable for the 

criminal conduct of its agents or employees proceeds on the 

dubious logic that a company is a person in law only and not 

a natural person, therefore, it can act only through its 

employees for whom it should be held liable. This vicarious 

basis of corporate criminal liability remains questionable as 

it obliterates the separate personality of the company [2], and 

has been continuously challenged by legal scholars because 

it ‘‘flies in the face of the precepts that govern criminal 

liability’’ [3]. The vicarious liability approach focuses on the 

relationship between the company and its employees and 

sees the state of mind of the employees as the state of mind 

of the company. 

A variant of this traditional approach is the ‘‘identification’’ 

doctrine under which the company is held liable for criminal 

conduct perpetrated by its senior employees on the ground 

that the state of mind of the senior employee is the state of 

mind of the company [4]. This implies that in addition to the 

criminal act of a senior employee, the wilful intent or guilty 

mind for the conduct is ‘‘identified’’ as that of the company. 

Thus, while the company is considered to not be a natural 

person, it is however treated as if it has a ‘‘conscience’’, a 

‘‘soul to be damned’’ and a ‘‘body to be kicked” [5]. Indeed, 

under the prevailing corporate criminal liability which 

involves derivative liability of agents and senior employees 

of a company, punitive penal sanctions have been visited on 

many companies across common law jurisdictions [6].  

In procedural criminal law, any person accused of 

committing an offence is entitled to proffer a defence for the 

purpose of avoiding the punitive consequence prescribed for 

such offence. If a company is believed to possess a mind 

which is expressed in its agents and senior officers, should 

the company not be eligible to raise the defence of corporate 

insanity? The deterrent and retributive justifications for 

imposing penal sanctions on a company for a criminal 

conduct for which it is found culpable assume that the 

company had a guilty mind. The defence of insanity 

absolves a person accused of committing a crime if it is 

shown that at the time of committing the crime the person 

had a diseased mind which precluded the knowledge of the 

nature and quality of the criminal act. 

The second part of this article critically examines whether 

companies are eligible to raise the defence of corporate 

insanity when charged for a criminal conduct. The legal 

grounds for such defence, and its implications for 

companies and all stakeholders are discussed with 

references to different common law jurisdictions. In the first 

part of the article, a serious attempt is made at exploring the 

concept of corporate criminal liability as currently based on 

the blame-worthiness of company employees and officers, 

rather than the company’s own criminal act as a separate 



International Journal of Law  www.lawjournals.org 

24 

personality. Arguments for rethinking the justifications for 

extant corporate criminal liability are examined in 

comparative contexts, and in light of the propositions for the 

defence of corporate insanity. The ultimate objective of this 

article is that it seeks to clarify the law on the justifications 

for corporate criminal liability and the defence of corporate 

insanity. 

 

1. Corporate criminal liability 

The whole essence of criminal law is the issue of crime and 

punishment. A crime is an act or a conduct which the law 

mandates or prohibits upon pains of penal sanction. The law 

may expressly create a crime relating specifically to 

companies, such as the United Kingdom’s Corporate 

Manslaughter and Corporate Homicide Act 2007, Bribery 

Act 2010, and Criminal Finances Act 2017, including 

Nigeria’s Economic and Financial Crimes Commission Act 

2004. Otherwise, as a person under the law a company may 

be the perpetrator of a crime. The old idea was that as a 

mere artificial person a company could not commit any 

crimes because the commission of a crime required the co-

existence of actus reus (wrongful act) and mens rea (guilty 

mind) [7]. Lacking in physical presence, a company was also 

considered to be beyond the pains of criminal punishment 

such as imprisonment, penal labour, and probational 

sanctions.  

Therefore, prior to the concept of corporate criminal liability 

the only means of subjecting companies to the ambit of 

criminal law was through statutory offences requiring strict 

liability for mere acts of omission. Besides the actual 

wrongful conduct, the commission of such offences did not 

require any guilty mind, and punishment was restricted only 

to fines hence the convictions of companies were 

straightforward under the statutes [8]. Aside statutory strict 

liability offences, every crime has a physical element or the 

wrongful act and a mental element or the guilty mind. While 

the physical element of a crime can be attributed quite easily 

to a company, as in strict liability offences, challenges do 

arise in relation to the mental element which is not so easy 

to impute on the company. 

However, the traditional approach to corporate criminal 

liability in most common law jurisdictions focused on the 

relationship between the company and its employees, and 

formulated a legal fiction that the state of mind of the 

employees approximated to the state of mind of the 

company [9]. The implication is that the mental element of a 

crime committed by any of the company’s employees or 

agents is imputed on the company in order to ground the 

company’s liability for the crime. This form of vicarious 

criminal liability has its origins in the civil law of contract 

and employment where a principal and a master are 

vicariously liable for the conduct of their agents and 

servants while the latter are acting within the scope of their 

contract and employment respectively.  

As a basis for corporate criminal liability, vicarious liability 

is a narrow concept since it is mainly used for statutory 

strict liability offences which are mostly regulatory offences 

for environmental and consumer protection [10]; it has 

limitations where it involves substantive crimes such as 

financial and economic crimes which require proof of not 

only the physical element but also the mental element. A 

variant of vicarious criminal liability that emerged from 

common law cases since the beginning of the last century is 

the ‘‘identification’’ doctrine. The import of this doctrine is 

clear from the House of Lords judgement in the case of 

Lennard's Carrying Company Ltd v Asiatic Petroleum 

Company Ltd [11] where the doctrine originally emerged. For 

its topical relevance the ruling of Viscount Haldane in that 

case is worth quoting in extenso: 

corporation is an abstraction. It has no mind of its own any 

more than it has a body of its own; its active and directing 

will must consequently be sought in the person of somebody 

who for some purpose may be called an agent, but who is 

really the directing mind and will of the corporation, the 

very ego and centre of the personality of the corporation. 

That person may be under the direction of shareholders in 

general meeting; that person may be the board of directors 

itself, or it may be, and in some companies, it may be so, 

that the person has an authority to co-ordinate with the 

board of directors given to him to coordinate under the 

articles of association. It must be upon true construction of 

that section in such a case as the present one that the fault or 

privity of somebody who is not merely a servant or agent for 

whom the company is liable because his action is the very 

action of the company itself. 

The above ruling introduced the ‘‘alter ego’’ and 

‘‘controlling mind’’ concepts as measures of status or 

authority of companies’ officers and employees for the 

purpose of determining the extent to which the companies 

are bound by the acts of such officers and employees [12]. In 

the subsequent decision of the House of Lords in Tesco 

Supermarkets Ltd v Nattrass [13], the identification doctrine 

as a basis for corporate criminal liability was firmly 

entrenched. Tesco Supermarkets clarified that a company 

would be directly liable for the wrongdoing of its agents or 

employees who are sufficiently senior to constitute its ‘alter 

ego’ or 'directing mind and will', such that the wrongful act 

and guilty mind of such agents or employees are the actions 

and guilty mind of the company itself. 

Different common law jurisdictions have adopted this 

identification doctrine of corporate criminal liability, and 

relied on the cases of Lennard's Carrying Company Ltd and 

Tesco Supermarkets as authoritative precedence. For 

example, in the Australian cases of Trade Practices 

Commission v Tubemakers of Australia Ltd [14] and Entwells 

Pty Ltd v National and General Insurance Co Ltd [15], the 

Australian Federal Court anchored its decisions on the 

identification doctrine as formulated in the UK. Australia 

has even reflected the doctrine in the amendment to its 

Criminal Code which now provides that; ‘‘where an 

employee, agent or officer of a body corporate, acting 

within the actual or apparent scope of their employment, or 

within their actual or apparent authority, commits the 

physical element of an offence, the physical element of the 

offence must be attributed also to the body corporate’’ [16]. 

As it is in Australia so it is in Canada where the apex court 

decisions may even admit a wider class of persons as the 

‘alter ego’ or 'directing mind and will' of the company. The 

emphasis in Canada appears to be less on the office held by 

the individual in question than the question of whether the 

individual is the directing mind and will in their area of 

responsibility. According to the Canadian Supreme Court in 

The Rhone v The Peter A B Widener [17], the ‘‘key factor 

which distinguishes directing minds from normal employees 

is the capacity to exercise decision-making authority on 

matters of corporate policy, rather than merely to give effect 

to such policy’’. This implies that junior employees whose 

role requires decision-making at the level in which they 
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operate could be regarded as directing mind and will of the 

company.  

In Nigeria, early cases from about the first half of the 

twentieth century fully adopted the vicarious criminal 

liability of companies where the act, intention, knowledge, 

or belief of an employee of the company is imputed on the 

company depending on the nature of the crime, the status or 

position of the employee and the relevant facts and 

circumstances of the case [18]. The Nigerian position is 

closely aligned with the United States’ traditional approach 

to corporate criminal liability where a corporation is 

criminally liable for the illegal acts of officers, employees or 

agents, provided that it can be established that such persons 

acted within the scope of their duties, and for the intended 

benefit of the corporation. 

The United States’ approach is basically common law 

vicarious liability under the Latin maxim of respondeat 

superior (let the master answer) which is in the nature of the 

relationship between principals and agents or masters and 

servants. Under the approach it is not only the employees’ 

illegal actions that need to be within the scope of their duties 

in order to invoke corporate criminal liability. As held in the 

case of US v Potter [19], it is sufficient that the employees 

commit an offence in the course of pursuing objectives or 

undertaking tasks which are authorised or required by virtue 

of their positions. In the Potter’s case the general manager 

of a company paid bribes for political favours against the 

contrary instruction of the President of the company. The 

court held that the principal was liable for the acts of their 

agents ‘‘which are incidental to or customarily a part of a 

transaction which the agent has been authorized to perform. 

And this is the case, even though it is established fact that 

the act was forbidden by the principal’’. 

The foundation for the expansive form of corporate criminal 

liability in the United States, reflective of the maxim 

respondeat superior, was decisively laid in the landmark 

early twentieth century case of New York Central & Hudson 

River Railroad v. United States [20]. The case turned on the 

question whether Congress had the power to pass an Act 

which subjected companies to criminal punishment solely 

on the basis of their agents' conduct. The United States’ 

Supreme Court answered the question in the affirmative and 

held; thus, "We see no valid objection in law, and every 

reason in public policy, why the corporation which profits 

by the transaction, and can only act through its agents and 

officers, shall be held punishable’’. 

In contemporary times, some States in the Union have 

adopted the Model Penal Code which provided that a 

company can ‘‘be convicted of an offence if the offence was 

authorized, requested, commanded, performed or recklessly 

tolerated by the board of directors or a high managerial 

agent acting on behalf of the corporation within the scope of 

his office or employment’’ [21]. A ‘‘high managerial agent’’ 

as used in the provisions of the Code equates to senior 

officers and employees who are deemed to represent the 

‘‘mind’’ and the ‘‘directing will’’ of the company under the 

‘‘identification doctrine’’ of corporate criminal liability 

applicable in the UK, Canada, Nigeria, and Australia. In all 

these common law jurisdictions, corporate criminal liability 

involves imputing on the company the crimes of its agents 

and employees who acted in the course of performing their 

assigned duties, whether they acted in the interest of the 

company or not. 

  

1.1 Is corporate criminal liability justified?  

There does not appear to be a definite answer to the above 

question other than to determine whether corporate criminal 

liability is based on the wrongful conduct of persons acting 

on behalf of the company, or whether it arises as a result of 

the company’s own wrong doing. It is also of contextual 

importance to determine when the state of mind of such 

persons, in terms of knowledge, negligence or recklessness, 

can be imputed on the company so as to declare that the 

company itself has the state of mind. Significantly, the crux 

of the above question is whether a company can commit a 

crime by itself and in its own capacity, or whether it must be 

derivative of the crimes of its employees in order for 

corporate criminal liability to be justified. 

Corporate criminal liability as based on the criminal acts of 

companies’ agents or employees is mainly justified on the 

principal/agent or master/servant legal relationship 

applicable under civil law. For instance, in the justification 

of vicarious criminal liability of companies Gobert argued 

that as an employer is responsible for selecting, training and 

supervising the employee, including placing the employee 

in a position where an offence can be committed, more so 

that the employee acts to benefit the company, the employer 

should be liable for the employee's crime [22]. There is a 

conceptual challenge of corporate criminal liability in 

establishing a clear nexus between the realities of the 

corporate form and the criminal law as developed in the 

context of natural persons and reflecting the psychology of 

human beings.  

Robinson opines that companies can only ever act through 

human beings, yet the actions of their human agents or 

employees always occur within the matrix of corporate 

hierarchies, structures, policies and attitudes [23]. However, it 

is noted that the lack of justification of corporate criminal 

liability based on vicarious, derivative or imputed liability is 

that it fails to identify what exactly the company has done 

wrong to warrant the offence of a natural person being 

attributed to it. A company is an independent organic entity, 

and as such should be liable in its own right, directly and not 

derivatively, for the criminal consequences that arise out of 

the way that its business is conducted.  

Gobert and Punch proposed a theory of criminal liability 

that captures the distinctive nature of corporate fault, which 

would lie in the company’s failure to have put in place 

protective mechanisms that would have prevented harm 

from occurring [24]. It is for this failure that the company 

should bear responsibility, and not vicarious liability even 

where it has done all it could to prevent the crime. Thus, in 

theory vicarious criminal liability cannot be justified on the 

company’s wrong doing as it has not done anything wrong. 

This is the reason that vicarious criminal liability originated 

in the context of strict liability offences which often do not 

require the person who is deemed to commit the offence to 

have actively been involved in the wrongful act and 

possessed a guilty mind when the act was done [25]. 

It is contended that strict liability which grounds corporate 

criminal liability is antithetical to the dual goals in the 

criminal law of deterrence and retribution. It is for such 

reason that criminal liability with respect to persons, as 

opposed to companies, generally eschews the notion of strict 

liability in favour of imposing criminal liability only where 

a person voluntarily commits or participates in the criminal 

act with the requisite personal state of mind. According to 

Weissmann and Newman, corporate criminal liability is not 
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justified where a company has effective policies and 

procedures to deter and detect criminal actions by its agents 

and employees [26]. Therefore, where it seeks to charge a 

company for the criminal conduct of its employees the 

public prosecutor should bear the burden of establishing that 

the corporation failed to have reasonably effective policies 

and procedures to prevent the conduct. 

Proposals of new and different basis to justify corporate 

criminal liability other than vicarious imputation of crimes 

on companies have built up in relevant literature through the 

decades [27]. There have been proposals of a system that 

incorporates in some manner the company's compliance 

systems into an evaluation of the imposition of criminal 

liability and placing the burden on the government to 

establish the propriety of imputing liability on the company. 

For instance, in their treatise Fisse and Braithwaite proposed 

that criminal liability for the criminal conduct of agents and 

employees should be imputed on only companies that 

covered up such conduct [28]. 

There is the proposal of a model of liability by Bucy which 

focuses on the acts or omissions of the company itself [29]. 

Under this model, rather than the company being liable for 

the criminal acts of its employees, it should only be liable if 

its ‘‘ethos’’ – culture, policies, practices, management or 

other characteristics encouraged or permitted criminal 

conduct by its agents and employees. The proposal of a new 

defence of ‘‘corporate consciousness’’ by Walsh and Pyrich 

would appear to be viable where a company has corporate 

culture which forbids and strongly discourages any 

misconduct by its agents and employees. According to 

Walsh and Pyrich, under a defence of ‘‘corporate 

consciousness’’ a company can establish by a 

preponderance of evidence that an employee's conduct is 

inconsistent with its corporate morality as reflected in its 

compliance program [30].  

The different proposals for the justification of corporate 

criminal liability are yet to be judicially affirmed or 

reflected in criminal statutes of the various common law 

jurisdictions. Therefore, the state of the law is that corporate 

criminal liability remains anchored on the concept of 

vicarious liability under which the wilful intents and guilty 

minds of companies’ agents and employees who commit 

criminal acts are deemed as the wilful intents and the guilty 

minds of the companies. As Hart long noted, ‘‘liability to 

conviction for serious crimes is made dependent, not only 

on the offender having done those outward acts which the 

law forbids but on his having done them in a certain frame 

of mind or with a certain will’’ [31]. The next part of this 

article examines whether a company can claim a frame of 

mind which answers to the legal definition of insanity for 

the purpose of raising the insanity defence against corporate 

criminal liability. 

 

2. The defence of corporate insanity 

As noted in the preceding part of this article, corporate 

criminal liability rests on the fiction that companies possess 

‘‘minds’’ or ‘‘intents’’ which are expressed in their agents 

and employees, and which can be culpable alongside a 

wrongful conduct to constitute a crime. The retributive and 

deterrent justifications for corporate criminal liability based 

on vicarious imputation of crimes are strongest when those 

minds or intents are well-ordered. In such cases wrongful 

acts are most likely to reflect malice, recklessness or 

negligence and sanctions are most likely to have their 

intended preventive benefits. However, as Diamantis 

rhetorically questioned, ‘‘what if a corporate defendant’s 

mind is disordered?’’ [32].  

In criminal law every person is presumed to be sane and to 

possess a sufficient degree of reason to be responsible for 

their crimes until the contrary is proved. The defence of 

insanity is available to criminal defendants who are able to 

prove that at the time of committing the act they were 

labouring under a defect of reason or suffering from a 

disease of the mind as not to know the nature and quality of 

the act, or did not know that what they were doing was 

wrong [33]. The insanity defence was developed for criminal 

defendants whose mental state was so disordered to the 

extent that it prevented them from having legal capacity, 

and are therefore excused from criminal liability.  

So far, no company is known to have pleaded the insanity 

defence against criminal liability, but the legal argument for 

its application to corporate defendants is easy to make out. 

According to Diamantis, since corporations are considered 

legal ‘‘persons’’ and can be convicted of most sorts of 

crime, criminal law must presume a fiction according to 

which corporations have minds capable of instantiating 

criminal mens rea [34]. Statutes codifying the insanity 

defence make it available to any ‘‘persons’’, which includes 

companies [35]. The key issue to be determined is whether 

companies can raise the defence of insanity and satisfy the 

substantive and procedural requirements. 

Thus, in order to successfully prove corporate insanity, 

companies would need to show that the commission of the 

crime requires the co-existence of both physical and mental 

elements; and that they lacked the mental capacity because 

at the relevant time of commission of the crime, their reason 

ceased to have dominion over their minds and they reached 

a degree of insanity where criminal liability ceased, 

therefore accountability to the law for the purpose of 

punishment no longer existed [36]. Unlike the hitherto 

common law and statutory strict liability offences, most 

corporate crimes in contemporary economic, commercial, 

and financial contexts require a guilty mind or wilful intent 

of the criminal defendant.  

According to the legal definition of insanity, when applied 

to the corporate context, the first aspect is that a company 

may suffer from a defect of reason or a disease of the mind 

as not to know the nature and quality of a criminal act 

committed by its agents or employees. This aspect of the 

definition of insanity is about the legal imperative of being 

in control of oneself, of those under one’s authority, and of 

situations and circumstances within one’s control at the 

threshold of what is right and what is criminally wrong. 

Control is a condition precedent to criminal liability and 

criminal defendants who could not control their criminal 

acts at the material time they lost control cannot be held 

liable for the consequence of such acts. Therefore, criminal 

defendants who lack substantial capacity to conform their 

conduct to the requirements of the law can be described as 

legally insane.  

Since under the concept of corporate criminal liability the 

conduct of the company and that of its employees is viewed 

as one and the same, any company that lacks the substantial 

capacity to control its employees to obey the law, and fails 

to know the nature or quality of its employees’ acts can 

qualify for the defence of corporate insanity. An example of 

such companies is the type whose employees turned rogue 

and actively subverted otherwise effective compliance 
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programs put in place by the company to prevent the same 

criminal acts [37]. 

The second aspect of the legal definition of insanity in the 

corporate context is that a company may suffer from a 

defect of reason or a disease of the mind as not to know that 

what its agent or employee was doing was wrong. Again, by 

the concept of corporate criminal liability, companies do 

and think whatever their employees do and think. Under this 

aspect, criminal defendants may be excused if they were 

unable to understand their conduct as wrongful. The 

rationale is that a person must be able to make meaningful 

moral judgments to qualify as a responsible agent. 

Otherwise, if the person lacks substantial capacity to 

appreciate the criminality of their conduct, then liability for 

such conduct may be excused.  

The current law on corporate criminal liability which 

equates the employees with their corporate employers 

implies that companies only understand or appreciate things 

when their employees do. Therefore, companies whose 

employees fail to appreciate the criminality of their 

collective conduct may qualify as insane, such as where a 

company has a defective culture that distort the capacity of 

its employees to ethically assess their behavior. Within the 

corporate contextual meanings of both aspects of the legal 

definition of insanity, a company that operates or allows its 

business to be operated in such an irrational way that 

implicates criminal acts is eligible to be excused from 

liability.  

Morse and Hoffman note that rationality is the philosophical 

touchstone of responsibility, as the structure of criminal law 

itself indicates [38]. Two decades earlier, Morse had opined 

that rationality is with reference to both the sensibleness of 

the actor’s goals and the logic of the means chosen to 

achieve them. And that ‘‘we may ask whether, given the 

social context, any sense can be made of the actor’s goals, 

whether any reasonable person could hold them, whether 

they are logically or empirically intelligible’’ [39]. Therefore, 

where a company’s business is operated in a manner that is 

brazenly lawless, with audaciously unethical employees, 

such that it appears to defy basic rationality expected of 

such companies, then it is case of a company ‘‘labouring 

under a defect of reason or suffering from a disease of the 

mind’’, and to which the defence of corporate insanity 

should avail.  

 

2.1. Justifications for the defence of corporate insanity  

An underlying justification for corporate criminal liability is 

to visit penal sanction on companies, mostly in the form of 

fines, as a deterrence or retribution. The expected outcome 

is for the company to put its house in order by ensuring 

lawful and good business practices; which may be achieved 

through effective compliance programs that subject its 

agents and employees to legally acceptable standards of 

conduct. But the justification for the defence of corporate 

insanity is that there are some companies that do not deserve 

to be punished because the nature of their crimes and the 

manner of perpetration show they were not in control and 

lacked the organizational capacity to understand the 

perpetration of the criminal acts. 

Insanity is legal term which is not defined in terms of 

natural brain abnormalities but as a defect that inhibits the 

mental capacity to be in full control of one’s conduct and 

action. According to Justice Kaufman in the case of United 

States v. Freeman [40], the defence of insanity is ‘‘the law’s 

conscientious efforts to place in a separate category people 

who cannot justly be held ‘responsible’ for their acts’’. 

There are organizational defects which may place a 

company in the category where it should not be held 

criminally liable and be punished. As referenced in the first 

part of this article, rogue employees who commit isolated 

and self-serving crimes, and corporate cultures so defective 

that they distort employees’ capacity to reason ethically, are 

examples of such defects. 

As Diamantis argued, attributing criminal liability to a 

company and subjecting it to punishment of fines may not 

lead to organizational change in the company where the 

rogue employee is an entrenched executive who is 

responsible for setting corporate policy [41]. If the rogue is a 

lower-level employee, there may be little more the company 

can do to prevent further rogues from appearing. It would 

also be the case where a company suffers from an 

entrenched and criminogenically defective corporate 

culture. Corporate culture is the touchstone by which 

employees gauge how to act; it relates to shared 

understandings, practices, and histories that bring some 

features of the work environment to social salience. 

Therefore, defective culture can silence valuable norms and 

normalize misconduct beyond the control of the company. 

It also needs to be pointed out that even an effective 

corporate culture may not guarantee that companies’ 

employees would eschew criminal conduct. Rogue 

employees may not be amenable to the best corporate 

culture compliance program if they are self-motivated to 

subvert it and indulge in criminal acts. A plethora of 

literature on corporate criminal liability confirms that 

‘‘every company faces a risk of rogue employees’’ [42]; that 

‘‘no compliance program can ever prevent all criminal 

activities by companies’ employees’’ [43]; and that 

‘‘companies cannot monitor their employees perfectly, so 

there is always a chance that some misconduct will go 

undetected, especially by motivated rogues’’ [44].  

However, a robust corporate culture compliance program 

has been argued as adequate to constitute a defence against 

corporate criminal liability. According to Walsh and Pyrich, 

a company with such robust compliance program ‘‘lacks the 

culpable mental state necessary to hold it responsible for a 

criminal action’’ [45]. In the words of Brown, ‘‘corporations 

with robust compliance programs lack organizational 

culpability’’ [46]. Kowal opines that ‘‘companies should not 

be held criminally responsible for conduct that their best 

compliance efforts were unable to prevent’’ [47]. And the 

United States’ Model Penal Code provided that it ‘‘shall be 

a defense if the defendant proves by a preponderance of 

evidence that the high managerial agent having supervisory 

responsibility over the subject matter of the offense 

employed due diligence to prevent its commission’’ [48]. 

The defence of corporate insanity can be justified where 

‘‘insanity’’, as a legal term, is translated into the corporate 

context to show how a company may be incapacitated, and 

how such incapacity should constitute a defence to 

corporate criminal liability. Instructively, while a successful 

corporate insanity defence would result in an acquittal of the 

company, it would not imply that the company is free 

without any consequences; the company is not declared free 

to continue business as usual so as to injure new victims 

with impunity. In personal cases where the defence of 

insanity is upheld the defendant, though acquitted, is not 

released into the society to commit more crimes but 
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confined to mental health facilities for medical observation 

and close supervision.  

Accordingly, where the defence of corporate insanity is 

successful the company would have to be subjected to close 

monitoring and supervision by the appropriate regulatory 

agencies of government. For example, a notable 

consequence for companies found culpable in the aftermath 

of the global financial crisis was the dissolution of their 

board of directors, sacking of Chief Executive Officers, and 

replacement of senior management cadre of the companies 

[49]. Thus, the consequential changes to a company acquitted 

of criminal liability on the successful plea of the defence of 

insanity are more likely to prevent further misconduct and to 

enhance its business operations, accountability, and 

profitability for its shareholders and the society at large.  

The attendant re-organization and restructuring of such 

companies differ in essential respects than where a company 

is held criminally liable and convicted after prosecution. In 

most common law jurisdictions, the consequence of 

corporate conviction is like a death sentence because 

statutory provisions require that such companies be 

compulsorily dissolved and wound up under the court’s 

supervision. The dissolution and winding up of a company 

that may be thriving, but for a criminal liability that is 

vicariously imputed on it, can have devasting effects on the 

lives of its innocent shareholders, employees, agents, 

contractors, and other stakeholders, including the host 

communities. Above all, victims of the corporate 

misconduct may not have the opportunity of full restitution 

as the company ceases to exist.  

 

Conclusion 

The justification for corporate criminal liability does not 

have anchors outside the civil law doctrines governing 

principal/agent and master/servant relationship. When 

considered outside those doctrines, one can concede to the 

argument of Fischel and Sykes that the doctrine of 

‘‘corporate criminal liability has developed without any 

theoretical justification’’ [50].  

Without any jurisprudential basis in criminal law, corporate 

criminal liability is unnecessary and unwarranted in a legal 

system with appropriate civil remedies. Its borrowed 

justification of the respondeat superior doctrine under civil 

law is antithetical to the core principles of criminal law. 

Hence, in practical application corporate criminal liability 

often produces unintended results such as the dissolution 

and winding up of otherwise flourishing companies. 

If corporate criminal liability would continue to apply, 

however, its basis of attributing to companies the wilful 

intents or guilty minds of their employees provides 

justification for the defence of corporate insanity. The 

respondeat superior basis of corporate criminal liability is 

able to create contrary control incentives for employees due 

to its creation of constructive strict liability. This effect is 

best exemplified in cases where a rogue employee acts 

contrary to corporate policies and well-intentioned efforts to 

control employees’ conduct within ethical compliance 

programs of the company.  

The insanity defence provides room for companies in this 

circumstance to argue that they lack the substantial capacity 

to control their employees. It would thereby put the criminal 

law in its proper position where it cannot be applied to 

punish companies for not doing that which is not reasonably 

possible. It is noteworthy that the defence of corporate 

insanity does not imply that every company should escape 

liability for their crimes. Rather, liability should attach 

appropriately according to the firm principles of criminal 

law, not the convenient doctrines of civil law. 
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